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The National Association of Royalty Owners ("Royalty Owners") hereby adopt and
incorporate herein the Brief of Petitioner, Patrick Hegarty ("Hegarty"), filed in this case and all
statements, facts, and arguments set out therein.
SUMMARY OF ARGUMENT
The Utah Board of Oil, Gas and Mining ("Board") erroneously refuses to make the pooling
effective the date of first production in Agency Cause No. 243-5 and erroneously imposed a 225%
nonconsent penalty against owners within the 160 acre spacing unit who are uncommitted to the
Drunkards Wash Federal Exploratory Unit (the "federal unit").
This holding is contrary to the intention of the Utah Legislature as evidenced by the
Declaration of public interest set forth in the Utah Oil and Gas Conservation Act ("Act")1 and
interpreted by the previous decisions of this Court.2 Retroactive pooling is necessary in the instant
case to carry out the legislative purposes to protect the correlative rights of all owners and to ensure
all owners receive their just and equitable share of production from the pool.
The facts of this case are clearly distinguishable from the facts in Cowling. Cowling
involved a wildcat well. The subject Wells herein were developmental wells. The case at bar falls
squarely within the exception described by this Court in Cowling where the inequitable conduct of
the operator causes the retroactive application of the pooling order. Where the operator has
benefitted from the delay in spacing and all necessary information was available to determine the
size of the pool, equity requires the pooling order be made retroactive to date of first production.

'Utah Code Ann. §§ 40-6-1, 40-6-2(2) (1993).
2

Cowling v. Board of Oil, Gas and Mining, 830 P.2d 220 (Utah 1991).
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1

The Board's decision becomes even more momentous when the character and nature of the
unleased mineral owners is understood. Most mineral owners are not in a position to know when
spacing is appropriate or what size units will properly drain a field.
Casesfromother jurisdictions can assist the Court in determining whether the pooling order
should be effective retroactive to date of first production. However, caution must be exercised in
reviewing casesfromother jurisdictions in light of the differences in the various pooling and spacing
laws.
The Board also erred by imposing a nonconsent penalty on Hegarty and other mineral owners
of lands not committed to the federal unit. Owners must be notified of the drilling of the well and
must have an opportunity to participate before they can be said to have refused the opportunity to
take the risk and share in the cost of drilling the well. The communications by Respondents River
Gas Corporation, Texaco Exploration and Production, Inc., and Dominion Reserves-Utah, Inc.
(collectively, "River Gas") to Hegarty's Lessors (the "Landowners") clearly did not accomplish the
legislative purpose of requiring an opportunity prior to imposing a penalty.3 Imposition of a
nonconsent penalty against Hegarty amounts to an unconstitutional taking of his property without
due process.
The decision of the Board should be overturned, the Pooling Order be made retroactive to
date of first production and the Petitioner and other pooled interests should be given the opportunity
to participate in the cost of drilling without penalty.

3

Utah Code Ann. § 40-6-2(11).
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ARGUMENT
L

RETROACTIVE POOLING IS NECESSARY TO CARRY OUT
LEGISLATIVE PURPOSES TO PROTECT CORRELATIVE
RIGHTS AND ENSURE ALL OWNERS RECEIVE JUST
AND EQUITABLE SHARE OF PRODUCTION FROM THE POOL.

The Act4 provides it is in the public interest to prevent waste, to obtain the greatest recovery
of oil and gas and to protect the correlative rights of all owners. The statute also provides exclusive
state authority over oil and gas exploration and development.
The Act, which was patterned after the Interstate Oil Compact Commission (IOCC) Model
Act, attempts to avoid the drilling of more wells than necessary to properly develop a pool. The
conservation laws modified the rule of capture to provide for orderly and non-wasteful development
of the minerals.5 In Bennion, the Utah Supreme Court stated:

"Under the common law "rule of capture," a property owner could drill a well on his
own land and recover oil or gas by drainage from his neighbor. This rule of law
produced results that were unfair to many landowners and development practices that
were uneconomical or wasteful for all. Thus, it encouraged the drilling of more wells
than necessary to drain a field, and it permitted techniques and rates of production that
augmented the profits of the property owner whose land was producing, but wasted
the resources of the field as a whole...The Utah Oil and Gas Conservation Act, enacted
in 1955, implements the declared public interest in developing natural resources in a
manner that will prevent waste, foster greater ultimate recovery, and property the
correlative rights of all property owners."
The Bennion Court cited Schumacher, a 1972 Nebraska Supreme Court case6 with approval.
In Schumacher the Court upheld the retroactive application of a pooling order to the date of first

4

Utah Code Ann. § 40-6-1, 40-6-2(2) (1993).

5

Bennion v. Utah State Board of Oil, Gas & Mining, 675 P.2d 1135 (Utah 1983).

6

Farmers Irrigation District v. Schumacher, 194 N.W.2d 788, 791-92 (Neb. 1972).
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production even though a spacing order was not in existence at the time the well commenced
production.

The Bennion Court determined the Board was constitutionally required to apply a

pooling order retroactively to the date of first production to protect the correlative rights of
landowners in a common pool.7 Utah statutes and case law provide the mechanism to avoid the
inequitable and wasteful practices resulting from the common law doctrine of capture by providing
for retroactive application of a pooling order when appropriate.
In Bennion v. ANR Production Co.,8 a later Utah case, the Court noted the Board "has such
implied powers as are reasonably necessary to effectuate its express powers or duties."9 The Board
has the authority to retroactively apply a pooling order when so required by equity and the
circumstances of the case to protect correlative rights and prevent waste.
II. COWLING CASE IS DISTINGUISHABLE FROM THE INSTANT CASE.
In Cowling, this Court held that the pooling order in that case should not be retroactive to the
date of first production. The pool around a wildcat well is not yet defined since the number of
landowners overlaying the pool and the percentages of their respective interests cannot be
determined.10 The court concluded that retroactive pooling was not just and equitable under the
circumstances in that case, because correlative rights in a wildcat well were not only undefined prior
to drilling but were not definable until after a period of production.

1

Bennion, 675 P.2d at 1142.

8

819P.2d 343 (Utah 1991).

9

Bennion, 819 P.2d at 346.

"Cowling, 830 P.2d at 226-227.
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However, this court announced its predisposition to make a pooling order retroactive to a
date earlier than the spacing order if the operator engaged in inequitable conduct such as wrongfully
delaying the application for a spacing order.11 Thus, if equity so demands, a pooling order may be
applied retroactive to date of first production, even if production commenced prior to the effective
date of the spacing order.
A,

Cowling Involved an Exploratory Well And This Case Involves a Well Defined
Pool.

The Utah Supreme Court has defined a wildcat well as thefirstcommercially producible well
drilled to the common source of supply.12 The pool underlying the tract of land in Cowling was
unquestionably unexplored and its outer limits undefined. Sufficient data had not been acquired to
show the actual area drained until more than two years after the well was drilled. The operator in
Cowling actually attempted to space at an earlier date but was unable to do so because there was not
sufficient data to define the pool
Unlike Cowling, in the instant case the Wells were not wildcats under any definition. They
were federal unit wells drilled by River Gas in accordance with an orderly plan of development and
uniform well density on 160-acre drilling blocks long. Following the drilling of the initial two wells
in 1987 by Texaco in the Drunkards Wash Field, River Gas formed the federal unit in 1990. (R.
118.) The federal unit was approved by the BLM effective December 28, 1990 (R. 225.) and

u

Id. at 227 (citing with approval In re Farmers Irrigation Dist. v. Schumaker, 194
N.W.2d 788 (Neb. 1972).
12

See Harken S. W. Corp. Board of Oil, Gas & Mining, 920 P.2d 1176, 1178 (Utah 1996)
(adopting oil and gas conservation tax definition for wildcat wells found in Utah Code Ann. §
59-5-101 (21) and not industry custom and usage definition of one mile from closest producing
well)
G:^heg20I98\20Stead\Amicus Brief, wpd
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initially encompassed a unit area of over 28,000 acres of federal and non-federal lands. (R. 118.)
The process of forming a federal unit requires the operator to present geologic evidence to define
the extent of the poolfromwhich the operator plans to produce hydrocarbons. (R. 118.) The federal
unit agreement does not provide for nonparticipants whose lands are not committed to the federal
unit to participate in production from unit wells. (R. 123.)
Following the approval of the federal unit, River Gas began drilling additional wells. By the
time River Gas began drilling the first of the two subject Wells, it had drilled more than 70 wells in
the federal unit and it had drilled more than 170 wells prior to the drilling of the second well herein.
(R. 573: Tr. 39.) All wells in the federal unit were drilled on a density pattern of 160 acres per well
pursuant to plans of unit development approved by the BLM. (R. 226.) The assertion by River Gas
that there was not sufficient information to space was unsupportable. Drainage patterns and
correlative rights were easily definable. The operator knew when the Wells were drilled that they
would drain 160 acres.
Well location and siting rules control initial exploratory (wildcat) wells without consideration
for the local geologic and reservoir conditions and to cover unproven areas-those areas where
historically there has been little or no oil and gas activity. Where, as in the instant case, there is
amble information defining the pool and the operator still fails to space as contemplated by the Act,
the pooling order should be applied retroactive to date of first production, even if that date is prior
to the spacing order.
B.

The Equitable Exception Recognized in Cowling Is Present in This Case.

Cowling involved two minerals owners and an operator who were innocent of any inequitable
actions. Because the well was a wildcat, there was not sufficient information to define the pool until
G:\heg20l9$\20Stead\Amicus Brief, wpd
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two years after production commenced. If the Court had applied the pooling order in that case
retroactive to the date of first production, an innocent mineral owner who had already been paid
proceeds (and probably already spent them) would have had to repay those amounts to the pooled
mineral owner. The alternative was to require the operator to pay the same proceeds twice. The
operator bore no fault in the delay in defining the pool and should not be penalized.
In contrast, here River Gas clearly benefits from delay in spacing. The share of proceeds
from the uncommitted owners in the federal unit whose property was being drained were split
between the working interest owners of the committed acreage in the federal unit. River Gas has
reaped a large windfall from its delay and has substantial incentive not to space the acreage in the
federal unit.
River Gas caused the delay in spacing. River Gas failed to apply for spacing even though
it had sufficient information to define the pool and it knew or should have known it was draining the
lands of owners whose acreage was not committed to the federal unit. When Hegarty filed a Request
for Agency Action with the Board seeking the establishment of 160-acre drilling units around the
Wells,13 River Gas filed an objection and opposed spacing, arguing that the federal unit was
protective of correlative rights and that there was not sufficient evidence to define the pool. (R. 101114.) Both assertions opposing spacing were known or should have been known by River Gas to
be false. The federal unit had been producing for over nine years and sufficient data was available
to define the pool. Additionally, the federal unit did not provide protection of the correlative rights
of uncommitted owners, as clearly stated in the federal unit agreement. Finally, the Act provides

13

(R. 2-9.)
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exclusive state authority over oil and gas exploration and development.14 Federal unitization does
not supercede or replace the state laws.
Where the operator has intentionally or in bad faith delayed spacing, the pooling order should
be applied retroactive to the date of first production.15 River Gas' conduct was improper. If the
Board's decision stands, River Gas will benefit as a result of its inequitable conduct and the intention
of the Act to achieve equity will be thwarted.
River Gas has attempted to use the creation of the federal unit to avoid the Utah State
regulations regarding spacing and sharing of proceeds. The Board's decision rewards River Gas
for its failure to space by allowing it to retain more than its just and equitable share of production
from the Wells and recover a 225% nonconsent penalty from Hegarty and his Landowners. There
must be some consequence for failing to space in a timely manner or the operator has absolutely no
mcentive to do so. As a result, waste will occur as owners try to protect their correlative rights
through law of capture by drilling unnecessary wells. The result of the Board's decision herein is
tofrustratethe purpose of the Act to prevent waste and protect correlative rights.
Under the Utah Oil and Gas Conservation Act and this court's decision in Cowling, River
Gas had a duty to space at the time of drilling, because the drainage pattern of the Wells and the
correlative rights were, at that time, readily definable. River Gas wrongfully delayed spacing by
failing to seek spacing on its own initiative and by opposing Hegarty's request for spacing. River
Gas should not profit from its delay at the expense of adjoining property owners.

14

Utah Code Ann. §40-6-1.

15

Cowling at 227; Farmers Irrigation District v. Schumacher, 194 N.W.2d 788, 791-92
(Neb. 1972).
G \heg20198\20Stead\Amicus Bnef wpd
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In addition to the duty to space, as operator, River Gas was required by the Board's exception
rules and procedures to obtain written consent of all owners within a specified distancefromthe well
or a drainage radius circumscribed around the proposed exception well.16 River Gas failed to so
notify the Landowners of the drilling of the Woolstenhulme 5-266 . River Gas should not be
rewarded for failure to follow Board rules and procedures.
III.

UNLEASED MINERAL OWNERS NOT IN A POSITION TO KNOW WHEN
SPACING APPROPRIATE.

The operator is the party in the best position to know when sufficient data is available to
define the pool. The operator is knowledgeable and has within its possession drilling, geological and
reservoir information. The landowners, on the other hand, are the type of owners who comprise the
NARO membership. The average royalty owner is female, over the age of 65, uses royalty income
to supplement social security and inherited her minerals.

17

The royalty owner is generally not a

player in the industry and is not savvy about state oil and gas laws and regulations. The royalty
owner certainly is not likely to possess the type of information necessary to determine the size and
shape of the oil and gas pools underlying her lands. If no written notice is given of the drilling of
a well, the royalty owner, who may not live on the land, might have no knowledge a well has even
been drilled.
Most royalty owners do not have attorneys in-house or of-counsel. Most have probably
rarely had occasion to hire an attorney. On the other hand, operators have a much better
understanding of the legal and regulatory climate within which they operate and have attorneys who

16

Utah Admin. Code § 649-3-3.1.2 (defining area as within 460-foot radius of well).

17

Survey of NARO members at the 1993 Annual Convention.
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represent them at the Board to accomplish their business goals. The Board's decisions should reflect
the requirement that all operators act as a reasonably prudent operator and comply with the letter and
the spirit of the Act. In the case at bar, approximately 10% of the lands within the federal unit,
including the tract owned by Hegarty and the Landowners, are not committed to the federal unit.
(R. 557.) Thus, over 100 mineral owners have been similarly taken advantage of by River Gas.
IV.

CAUTION MUST BE USED IN COMPARISON OF RETROACTIVITY
OF POOLING ORDER IN OTHER JURISDICTIONS.

Although statutes and cases in other jurisdictions may be helpful in interpreting the Utah Act,
caution must be used when comparing the various states laws. For example, although Texas has
been unwilling to apply a pooling order retroactively,18 the Texas pooling and spacing laws are quite
different from many other producing states.19 Texas law recognizes ownership in place. Spacing
is not uniform and does not require that all property be included in a unit. Texas does not have
forced pooling as is commonly understood in many oil and gas producing states but has a complex
process for pooling through the district court which is rarely used. Although there have been
attempts during the last two legislative sessions to pass forced pooling in Texas, those attempts have
yet to be successful. Therefore, it is not appropriate to place much emphasis on the fact that Texas
does not apply pooling retroactively.
Although North Dakota applies pooling orders retroactive to the date of issuance of the
spacing order, North Dakota statutes require that a hearing be held and a temporary spacing order

18

See American Operating Co. v. Railroad Comm 'n of Texas, 744 S.W.2d 149 (Tex. Ct.
App. 1987), writ ref d n.r.e; Buttes Resources Co. v. Railroad Comm 'n of Texas, 732 S.W.2d
675, 683 (Tex. Ct. App. 1987).
19

Tex. Nat. Res. Code Ann. § 102.001-.018 (West 1993).
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be issued within 30 days of drilling a wildcat well.20 Thus, spacing, at least on a temporary basis,
is commenced immediately upon the drilling of a wildcat well. The type of situation encountered
in the instant case would not arise in North Dakota.
In Louisiana, although the pooling order may only be applied retroactively to the time a
spacing order was entered, a policy of the Louisiana Office of Conservation protects the correlative
rights of the owners through allowable rules prior to the issuance of a spacing order. The grant of
production allowables pending spacing order is conditioned on the agreement of the parties that they
will share production of the basis of the prospective unit. The operator must place all proceeds from
the time of first production in escrow. This policy has been upheld by the Louisiana Court of
Appeals as constitutional21 and was instituted as a result of a 1974 case where in the pooling order
was only applied retroactive to the date of the spacing order. Keep in mind that Utah does not have
corresponding prorationing or allowable rules and, thus, cannot provide this type of incentive to
space as soon as possible and protect the correlative rights of all owners.
Oklahoma applies pooling orders retroactive to the date of the spacing order.22 In Kuykendall
v. Helmerick & Payne, Inc.,23 the Oklahoma Supreme Court's view has expanded to make a pooling
order retroactive to the date the spacing application was filed. The Court found that once the spacing

20

N.D. Admin. Code Ann. § 43-02-03-18(3) (1992).

2]

See Exxon Corp. v. Thompson, 564 So.2d 387, 396 (La. Ct. App. 1990)

22

Ward v. Corporation Commission, 501 P.2d 503 (Okla. 1972); Wood Oil Co. v.
Corporation Commission, 268 P.2d 878 (Okla. 1953); Wood Oil Co. v Corporation Commission,
239 P.2d 1023 (Okla. 1950); Wood Oil Co. v. Corporation Commission, 239 P.2d 1021 (Okla.
1950); Barton v. Cleary Petroleum Corp, 566 P.2d 462 (Okla. Ct. App. 1977).
23

741 P.2d 869 (Okla. 1987)
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application is filed, the adjoining landowner's right to drill an offset well was denied. Thus, the
pooling must be made retroactive to the point the owner's right to drill was effectively denied.
Refusal of the right to share in proceeds from the production would amount to the taking by the state
of an owner's property without due process.24 Spacing in Oklahoma is prospective on a unit basis
with no requirement to space the entire pool so spacing is likely to occur earlier in Oklahoma than
in Utah.
V.

HEGARTY AND HIS LESSORS WERE NOT NONCONSENTING
OWNERS AS DEFINED BY THE ACT.

In order to be a "nonconsenting owner" under the Act, the owner must receive written notice
in advance of the drilling of the well and refuse to bear the owner's proportionate costs of the well.25
This definition presupposes that the owner also was advised of the estimated cost to drill, complete
and plug the well, commonly known in the Industry as an Affidavit For Expenditures ("AFE").
River Gas did not provide Hegarty's Landowners advance written notice of the drilling of either of
the Wells or the opportunity for them to participate therein on a proportionate basis in the wells.
River Gas made offers to Hegarty's Landowners to lease their lands or join the federal unit
on terms dictated by River Gas. However, leasing and joinder of the federal unit on River Gas'
terms are not the same as participation in the Wells on a proportionate cost-sharing basis. Joinder
of the federal unit would only provide a share of production based on the proportion a landowner's
acreage bore to the acreage of the entire participating area, not a 160 acre spacing unit. It would not

24

See Anderson v. Corporation Commission, 327 P.2d 699, 703 (Okla. 1957) (finding no
constitutional violation where owner was granted right to participate.)
25

Utah Code Ann. § 40-6-2(11).
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provide for distribution of proceeds or sharing of costs from the specific well draining the owner's
lands but from the entire federal unit. An offer to participate must be made under terms that are fair
and reasonable, taking into consideration all facts know at the time the offer is extended that would
be deemed important by a reasonable person knowledgeable in oil and gas properties.26 The
contemplated offer was never extended to Hegarty's Landowners.
VL

IMPOSITION OF A NONCONSENT PENALTY AGAINST HEGARTY
AMOUNTS TO AN ILLEGAL TAKING.

As long as forced pooling is exercised with due process, it does not amount to an
unconstitutional taking without just compensation.27 This is so because the nonconsenting owner
relinquishes his right to some of the proceeds only. The owner may participate in the drilling of the
well, but has elected not to do so. Since Hegarty was not given the right to participate, imposing a
nonconsent penalty constitutes an unconstitutional taking.28
CONCLUSION
In order to achieve the goals and purposes of the Act, equity dictates that the pooling order
herein be applied retroactive to date of production and that Hegarty be allowed to participate in
production without penalty. To hold otherwise would provide incentive to crafty operators to skirt

lh

American Operating Co. v. Railroad Comm 'n, 744 S.W.2d 149 at 154 (Tex.Ct.App.
1987). See also Buttes Resources Co. v. Railroad Comm 'n9 732 S.W.2d 675, 678 (Tex.Ct.App.
1987) (holding offer to pool not unreasonable simply because it failed to include cash payment of
risk penalty).
21

See Bennion v. ANR Production Co., 819 P.2d at 348; Bennion v. Utah State Board of
Oil Gas Mining , 675 P.2d at 1142; Patterson v. Stanolind Oil & Gas Co., 11 P.2d 83, 89 (Okla.
1938); Utah Code Ann. § 40-6-6.5 (1993)
28

See Anderson v. Corporation Commission, 327 P.2d 699, 703 (Okla. 1957) (finding no
constitutional violation where owner was granted right to participate.)
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the letter and spirit of the Utah Oil and Gas Conservation Act.
River Gas delayed spacing even though ample information was available to define the pool.
If the Board's refusal to pool the subject lands retroactive to date of first production stands, no
operator in the state will have incentive to comply with the spacing laws. An operator can drill a
well without offering underlying owners the opportunity to participate or sharing the proceeds from
production. If an owner then comes forward to request spacing and to share in production and
spacing is granted and the interests are subsequently pooled, the operator will only have to share
production back to the date of spacing, notfromthe date of first production. Thus, the operator has
nothing to lose and there is never an incentive to comply with the State's spacing rules or to offer
owners the opportunity to participate in a well. This is clearly not the intention of the legislature
when it attempted to protect the correlative rights of all owners.
Hegarty was never given the opportunity to participate in the cost of drilling the subject wells
and cannot be a "nonconsenting owner" under the definition set out the Utah Oil and Gas
Conversation Act. An offer to lease or join a Federal Unit under terms dictated by the operator is
not equivalent to the opportunity contemplated by the state statutes prior to imposing nonconsent
penalties. If the Board's decision is allowed to stand, operators have no incentive to comply with
state laws because the operator will not have to allow any owner to share in production until at least
150% of costs have been recovered by the operator. There is no downside to the operator for failure
to comply with the State laws. This was not the legislature's intent.
The National Association of Royalty Owners urge this Court to find that the pooling order
herein should be applied retroactive to date of production and that Hegarty be allowed to participate
in production without penalty.
G:\heg20198\20Stead\Amicus Brief, wpd
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